
 

 

General Terms and Conditions of Sale, Delivery, Service and Payment of 
BRIMATO Catering Automation Technology GmbH 
Last updated March 2022 
 
Part A – General Information 
 
 

1. Scope 
 

1.1. These General Terms and Conditions of Sale, Delivery, Service and Payment (hereinafter 
also referred to as “General Terms and Conditions” or “GTC”) shall apply only with respect 
to entrepreneurs within the meaning of Section 14 of the German Civil Code [BGB]. 
 

1.2. All deliveries and services effected by us shall be governed by these General Terms and 
Conditions exclusively. We do not acknowledge any terms to the contrary or any deviating 
terms used by the customer, unless such have been expressly approved by us. Even if we 
refer to written communication containing or making reference to deviating terms of the 
customer or a third party such shall not constitute any agreement to the validity of these 
terms and conditions.  
 
General terms and conditions, including shrink wrap, clickwrap or other pre-formulated pro-
visions, used by the customer and its suppliers shall not apply.   
 

1.3. Unless otherwise expressly agreed, the following shall be an integral part of the contract in 
the following order of priority 
 
  1.  our offer (contract) including its annexes,  

2.  the Special Provisions of the GTC (Parts B – F),  
3.  the General Provisions of the GTC (Part A), and  
4.   our technical performance specification of the offer (except commercial and legal 
          content). 
 

1.4. Unless otherwise agreed, these GTC shall apply as a framework agreement also for similar 
future contracts in the version applicable at the time the order was placed by the customer 
and/or in the text form last communicated [“text form” as defined under § 126b GERMAN CIVIL CODE] 
to the customer, without any requirement on our part to refer to them in each individual 
case. 
 

1.5. Any individual agreements entered into with the customer in individual cases (including 
collateral agreements, supplements and changes) shall in any event have priority over 
these General Terms and Conditions. Subject to proof to the contrary, the contents of such 
agreements shall be governed by a written contract and/or our written acknowledgment. In 
cases of doubt, commercial terms are to be interpreted in accordance with the Incoterms® 
issued by the International Chamber of Commerce in Paris (ICC) in the version applicable 
at the time the contract was concluded. 
 

1.6. All agreements must be made in writing to be effective. This shall apply both to collateral 
agreements and assurances and warranties and to subsequent amendments to the con-
tract, including this provision. 
 

1.7. Unless otherwise agreed in the following, legally relevant declarations and notifications 
from the customer relating to the contract (e.g. setting of deadlines, notification of defects, 
withdrawal from the contract or price reductions) must be given in writing exclusively, i.e. 
in written or text form. Any legal formal requirements and additional supporting evidence, 
in particular in cases of doubt relating to the lawful entitlement of the declaring party shall 
remain unaffected hereby. 
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1.8. Any reference to the application of statutory provisions shall be for the purpose of clarifica-
tion only. The statutory provisions shall thus also apply without such clarification, unless 
they are directly modified or expressly excluded by these General Terms and Conditions. 

 
 

2. Offer, Conclusion of Contract and Content, Changes and Documents  
 

2.1. Our offers and cost estimates are without obligation and are not binding, unless they have 
been expressly stipulated to be binding. This shall also apply if we provide the customer with 
catalogs, technical documentation (e.g. drawings, plans, calculations, estimates, references 
to DIN standards), other product descriptions or documents – also in electronic form – to 
which we reserve title and copyrights.  
 
The order of the deliveries and/or services by the customer shall be deemed a binding con-
tract offer. The customer can place its orders with us by returning the signed offer or by 
sending an order by mail, fax or email.  
 
The binding period of the offer results from our non-binding offer. By placing an order, the 
customer makes a binding offer of contract, which we can accept within 10 working days. 
 
The contract shall be concluded upon receipt of our order confirmation by the customer or 
by delivery of the delivery items to the customer or by provision of the services. An order 
confirmation may be sent by mail or email. 
 

2.2. The contents of the contract shall be governed exclusively by our offer or our order confir-
mation. If the customer has any objections as to the contents of the order confirmation, the 
customer must oppose such order confirmation in writing without delay. Otherwise, the con-
tract shall take effect in accordance with the order confirmation. 
 

2.3. With the exception of our managing directors or authorized signatories [German “Prokuristen”], 
our employees shall not be entitled to make verbal agreements that deviate from the written 
agreement. For compliance with the requirement of the written form, it shall be deemed suf-
ficient to transmit such documents by means of telecommunication, in particular by email, 
provided that the copy of the signed declaration is transmitted.  
 

2.4. If we contractually undertake to deliver an item that requires one or more assembly service(s) 
(assembly, installation, commissioning of systems/machines) to enable its use, we shall only 
owe these assembly services if we have expressly contractually undertaken to provide them. 
 

2.5. If and to the extent that this is reasonable we reserve the right to change the deliveries or 
services with regard to 
 

• minor and non-significant deviations in dimensions, weight, quantity, shape, sur-
face structure and design 

• product and/or process changes in accordance with general product development 
and improvement, 

• other visual deviations customary in the trade 
 

2.6. If our scope of services needs to be modified as a result of incomplete or incorrect information 
provided by the customer, we shall be entitled to effect such modifications. Any costs or 
damage incurred thereby must be reimbursed to us by the customer. Such shall also apply 
if we provide additional required services based on the fact that the customer changes drafts, 
drawings or other specifications after conclusion of the contract or requests additional func-
tionalities of the delivery item after conclusion of the contract that go beyond the scope of 
the contractual agreements. 
 

2.7. The customer shall be responsible for the correctness and completeness of the drawings, 
plans, models, items provided, calculations and other information, documents and data 
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provided by the customer as well as for ensuring that these are not encumbered with any 
third-party rights that conflict with the execution and fulfillment of the order by us: 
 

2.8. If our delivery item is to work together with other systems, conveyor belts or other machines 
provided by the customer or any third party, the customer shall be responsible for providing 
us with all necessary information for trouble-free and smooth operation with the delivery item 
in full, in writing and before ordering 
 
The customer must reimburse us for any costs incurred by us as a result of this information 
not being provided to us in full or on time or incorrectly. The customer must also reimburse 
us for any costs incurred by us as a result of the fact that the systems, conveyor belts and 
other machines of the customer or a third party are not in perfect technical and operational 
condition or are not compatible with the items delivered. 
 

2.9. Any information provided by us relating to the subject-matter of the delivery or service (e.g. 
weights, dimensions, values in use, capacity, tolerances and technical specifications) as well 
as the depictions thereof provided by us (e.g. drawings and images) shall only be deemed 
approximates unless the usability of such information for the contractually intended purpose 
requires precise conformity. These shall not constitute guaranteed characteristics but are 
descriptions or designations of the delivery or service. Deviations customary in the trade and 
deviations which are the result of legal provisions or which represent technical improvements 
as well as the replacement of components by equivalent parts shall be permissible insofar 
as they do not adversely affect the usability for the contractually intended purpose. 
 

2.10. We reserve title and copyrights to all offers and cost estimates submitted by us as well as 
drawings, illustrations, calculations, brochures, catalogs, models, prototypes, tools, soft-
ware and similar documents, data and resources made available to the customer. Without 
our express written consent, the customer must not make these items accessible to any 
third party, disclose them, use or reproduce them itself or through any third party. At our 
request, these items must be returned to us immediately and in full and any copies that 
may have been made must be destroyed if they are no longer needed in the ordinary course 
of business or if negotiations do not lead to the conclusion of a contract. 

 
 

3. Delivery, Delivery time, Place of Performance, Delay in Delivery 
 

3.1. Any binding delivery dates and periods must be expressly agreed in writing. 
 
Delivery periods shall be deemed to have been adhered to if the delivery item has left our 
premises or if readiness for dispatch has been notified by the time such periods and dates 
expire. 
 
The period for performance or service shall be deemed to have been adhered to if, by the 
time it expires, the service is ready for acceptance by the customer, or in the case of a 
contractually agreed test, is ready to be tested. Insofar as acceptance is to take place on 
the basis of a contractual agreement, the time of acceptance, which is governed by the 
provisions of item 6 hereof, shall be decisive. 
 
In the event of non-binding or approximate delivery dates or delivery periods (approx., 
about, etc.) we will use our best efforts to meet such delivery dates and periods. If a calen-
dar week is agreed as the delivery period, we shall have the right to provide our services 
up to and including Sunday of the respective calendar week. 
 

3.2. Compliance with the delivery times is based on the proviso that all commercial and technical 
questions are clarified and the customer has met all obligations incumbent on it.  
 
These are in particular: 
- the return of the fully completed standard dimension table provided by us, 
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-the provision of all information that the customer has to supply, in particular flow rate, docu 
         ments, permits and approvals, 

- the defect-free, complete and timely provision of the materials and the objects on loan 
specified in the order confirmation by the customer in accordance with item 4 below, 
- compliance with the agreed terms of payment (such as payment of a down payment by the 
customer), 
- the provision of securities by the customer. 
 

If this is not the case, the delivery period shall be extended accordingly. This shall not apply if we 
are responsible for the delay. 
 
The plea of non-performance of contract shall remain reserved. 
 
3.3. We shall only be under the obligation to render performance out of our own stock [German 

„Vorratsschuld“ – debt settled out of one’s own stock]. 
 

3.4. If the delivery or acceptance of the deliveries and/or services is delayed for reasons for 
which the customer is responsible, if the customer is in default of acceptance or culpably 
breaches other obligations to cooperate, we shall be released from the obligation to comply 
with the agreed (delivery) dates and shall be entitled to demand compensation for the dam-
age incurred by us thereby, including additional expenditures which may have been in-
curred (e.g. storage costs). For this, we will charge a flat-rate compensation amounting to 
0.5% of the amount of the invoice for each completed calendar week, commencing with 
the delivery period or – in the absence of a delivery period – with the notification that the 
delivery item is ready for dispatch or acceptance.  
 
The right to provide proof of a higher damage as well as our claims laid down by law (in-
cluding but not limited to the reimbursement of additional expenditures, reasonable com-
pensation, termination) shall remain unaffected; however, the flat rate shall be set off 
against further monetary claims. The customer shall have the right to prove that we have 
suffered no damage at all or that the damage was significantly below the above flat rate. 
 
If a reasonable time period has passed without result, we shall also be entitled to otherwise 
dispose of the delivery item or to supply the customer with a reasonably extended time 
period. 
 

3.5. We shall be entitled to effect partial deliveries insofar as this is not unacceptable for the 
customer. 
 

3.6. If we are in default of delivery, the customer must first grant us a reasonable grace period 
of at least 14 days – provided that this period is not unreasonable – in order to render 
performance. If this time period elapses without result, any claims for damages for breach 
of duty – irrespective of the reason thereof – shall apply only subject to the provisions of 
item 3.7 below. Setting an additional period of time for performance may only be dispensed 
with if the requirements of Section 323 [2] of the German Civil Code are met. 
 

3.7. If a right of retention can be asserted such shall exclude the occurrence of default. 
 

3.8. The onset of our being in delay in delivery shall be determined on the basis of the statutory 
provisions. In any case, however, a reminder by the customer shall be required.  
 
If the customer incurs any damage on account of our delayed delivery, the customer shall 
have the right – to the exclusion of any further claims – to claim compensation for the delay. 
Such compensation shall amount to 0.5% of the net payment for each completed week that 
the delivery of the goods and/or service as a whole is in default, however not exceeding 
5% of the net remuneration of the total delivery and/or total service which, due to the delay, 
cannot be delivered and/or provided by us in time or in accordance with the contract. Any 
further compensation paid by us for the damage caused by the delay shall be excluded. 
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Such shall not apply if we have acted on intent, with gross negligence or maliciously, in the 
case of claims for injury to life, limb or health and if a fixed date of delivery within the mean-
ing of the law has been agreed and a performance guarantee has been given or a procure-
ment risk has been assumed in accordance with Section 276 of the German Civil Code and 
in the case of compulsory statutory liability. 
 
We reserve the right to prove that the customer has suffered no damage at all or that the 
amount of the damage was significantly below the above flat rate. 

 
 

4. Provision of Material / Loaned Items 
 

4.1. If it is agreed that we incorporate items provided by the customer or a third party at the 
instigation of the customer (hereinafter referred to as "items provided") into our delivery 
items, the customer must send the items provided to our premises in accordance with the 
agreed specifications free of charge and in good time in a defect-free condition. This pro-
vision shall apply mutatis mutandis if the customer or a third party is under the obligation, 
at the instigation of the customer, to provide us with loaned items. 
 

4.2. Items provided to us by the customer will, upon receipt, only be inspected by us with respect 
to identity and externally detectable transport damage. Any damage detected by us will be 
notified by us within 10 working days. We shall not be subject to any additional inspection 
and notification obligations. With regard to loaned items, we shall not be subject to any 
inspection and notification obligations.  
 

4.3. We shall store and handle items provided and loaned items with the ordinary care and 
diligence exercised by us. We shall be under no obligation to store the items provided or 
the loaned items separately, designate them as items provided or loaned items or to have 
them insured. 
 

4.4. We shall assume no liability for the technical functionality and for quality defects of items 
provided by the customer. We reserve the right to refuse the installation of materials and 
semi-finished products provided if these do not meet the quality requirements and specifi-
cations of our company. 
 

4.5. Any additional costs based on defects in the items provided by the customer (travel costs 
/ installation / dismantling) shall be borne by the customer.   

 
4.6. The return of the loaned items shall be at the expense of the customer.  

 
 

5. Prices and Packaging / Price Adjustment 
 

5.1. The prices stated in the order confirmation shall be authoritative. Unless otherwise agreed, 
our prices shall be EXW (Hilter) in accordance with the Incoterms and shall be exclusive of 
packaging, postage, freight, insurance, customs duties, other expenses and the statutory 
VAT.  
 

5.2. In the case of sale by dispatch (item 6.1), the customer shall bear the transport costs ex 
warehouse as well as the costs of any transport insurance which may be requested by the 
customer. If we do not invoice the transport costs actually incurred in the individual case, a 
lump sum for transport costs (excluding transport insurance) in the amount of EUR 250.00 
shall be deemed to have been agreed. Any customs duties, fees, taxes and other public 
dues shall be borne by the customer. 
 

5.3. Unless otherwise agreed, the customer shall bear all costs required for the assembly of the 
delivery item. 
 



- 6 - 

 

5.4. If additional expenses required for the provision of the service are incurred by us in the 
execution of the order of which we were not aware at the time of the conclusion of the 
contract, we shall have the right to charge these costs to the customer. 
 

5.5. We shall be entitled to unilaterally raise compensation accordingly in the event of an in-
crease in the costs of material production and/or material product procurement, wage costs 
and ancillary wage costs, social security contributions as well as energy costs and costs 
incurred as a result of environmental requirements and/or currency regulations and/or cus-
toms changes, and/or freight rates and/or public charges, if such have a direct or indirect 
effect on the manufacturing or procurement costs or the costs of our contractually agreed 
services and if there are more than four months between the conclusion of the contract and 
delivery. 
 
An increase in the sense of the aforesaid shall be excluded insofar as the increase in costs 
for individual or all of the above factors is offset by a reduction in costs for other of the 
above factors in relation to the overall financial burden for the delivery. If any of the above-
mentioned cost factors are reduced without the cost reduction being offset by an increase 
in any other of the above cost factors, the cost reduction must be passed on to the customer 
as part of a price reduction. 
 
If the new price is 20% or more above the original price due to our aforementioned right to 
price adjustment, the customer shall be entitled to withdraw from contracts that have not 
yet been fully fulfilled. However, the customer may only exercise this right immediately 
following notification of the price increase. 
 

5.6. The prices of the offer shall only apply if the full scope of the deliveries and services offered 
are ordered.  
 

5.7. A pallet exchange shall be deemed agreed in principle. The right to make such decision 
and the respective arrangements shall be reserved for the customer and the shipping 
agent. 
 

5.8. If a delivery and/or service cannot be provided for reasons for which we are not responsible, 
deliveries and/or services already provided by us as well as expenses incurred must be 
compensated by the customer. 

 
 

6. Shipment and Passing of Risk 
 

6.1. Unless otherwise agreed in writing, delivery shall be effected EXW (Hilter) in accordance 
with the Incoterms. 
 
At the request and expense of the customer, the delivery will be sent to another place of 
destination (sale by dispatch to a place other than the place of performance). 
 

6.2. Unless otherwise agreed, we shall be entitled to determine the respective shipping method, 
in particular select the shipping company, shipping route, packaging) ourselves. However, 
we will endeavor to take into account the customer's requests with regard to the shipping 
method and the shipping route – which shall however not constitute any entitlement to this 
effect by the customer. Any additional costs incurred thereby – also if delivery carriage paid 
(CPT as per Incoterms) has been agreed– shall be borne by the customer. 
If we select the shipping method, the route or the shipping agent, we shall only be liable for 
intent or gross negligence in such selection. 
 

6.3. If no acceptance has been agreed, the following stipulations on the passing of risk shall 
apply: 
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The risk of accidental loss and accidental deterioration of the delivery item ("risk") shall 
pass to the customer upon delivery at the latest. 
 
If there is an obligation to collect or send goods [German “Hol-“ or “Schickschuld”; “Holschuld” 

= liability to be discharged at our domicile, “Schickschuld” = obligation involving the dispatch of the 

goods], the risk shall pass to the customer as soon as the delivery item leaves our premises. 
 
However, in the case of sale by dispatch the risk shall already pass with delivery of the 
delivery item to the carrier, forwarding agent or other person or entity charged with the 
shipping of the delivery items. 
 
The provisions of Section 6.3 shall also apply if an agreed partial delivery is made or if we 
have taken over other services (e.g. assembly services). 
 
If the customer is in default of acceptance, if the customer fails to cooperate or if our deliv-
ery is delayed for other reasons for which the customer is responsible, the risk shall pass 
to our customer at the time when the customer is in default of acceptance or in debtor’s 
delay. 
 

6.4. If acceptance has been agreed, such acceptance shall be authoritative for the passing of 
risk. Acceptance must be carried out immediately on the acceptance date stated in the 
order confirmation, or alternatively within 1 working day after our notification of readiness 
for acceptance. If it is not possible for the customer or its vicarious agents to be present at 
the agreed place of acceptance on the acceptance date, the customer must authorize a 
third party in good time to declare or refuse acceptance with effect for and against the 
customer. 
 
At the time of acceptance, a report which shall be signed by us and the customer or its duly 
authorized representative must be drawn up confirming conformity with the agreed service 
description ("acceptance report"). 
 
Acceptance cannot be refused in the event of an insignificant defect. 
 

6.5. If acceptance is to take place the delivery items shall be deemed accepted ("Deemed Ac-
ceptance") if 
 
- the delivery and, if we have also expressly undertaken by contract to pro-

vide assembly services, such assembly services have been completed, 
- we have informed either the customer or its duly authorized representative 

hereof making reference to the Deemed Acceptance according to this 
clause and have requested them to perform acceptance, 

- 14 working days have passed since delivery or since the last assembly 
work was performed or use of the assembled system has commenced not 
merely for test purposes (e.g. if the system delivered has been put into 
business operation) and if, in such case, six working days have passed 
since delivery or the last work was performed on assembly, and 

- if the customer or its duly authorized representative has failed to perform 
acceptance within this time period. 

 
 

7. Terms of Payment, Set-off and Retention 
 

7.1. Unless otherwise agreed in writing, payment shall be due without deduction within 14 days 
of the date of the invoice and delivery or acceptance of the delivery item or provision of 
service. 
 
However, even in the context of an ongoing business relationship, we shall be entitled at any 
time to effect delivery in whole or in part only against advance payment. We shall declare 
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the respective reservation with the order confirmation at the latest 
 

7.2. Upon expiry of the above payment period, the customer shall be in default. 
 
The price of the delivery item and prices for ancillary services shall be due for payment in 
cash upon delivery of the delivery item - but no later than 8 days after receipt of the notifica-
tion of readiness - and hand-over or sending of the invoice. The customer shall be in default 
of payment no later than 30 days after receipt of the invoice. The possibility of putting the 
customer in default by means of a reminder shall remain unaffected. 

 
7.3. Invoice amounts shall bear interest at a rate of 9 percentage points above the respective 

base interest rate from the due date, even without a reminder. We reserve the right to 
assert further damage caused by the delay. With regard to merchants, our claim to the 
interest as of the due date for merchants dealing inter se (Section 353 of the German Com-
mercial Code) shall remain unaffected. The same shall apply to any open instalments as 
far as payment by instalment has been agreed. 
 

7.4. At our discretion, invoices can be sent either by mail or email. The customer agrees to 
receive invoices electronically. Electronic invoices will be sent to the customer in PDF for-
mat by email to the email address provided. At the express request of the customer pro-
vided in text form [“text form” as defined under § 126b of the German Civil Code], the dispatch of 
invoices can also be changed to delivery by mail at any time.  
 

7.5. For as long as due invoices are not paid by the customer, we shall be entitled to assert a 
right of retention with regard to the processing of new orders owed by us. If a right of re-
tention is asserted, such shall exclude the occurrence of default. 
 

7.6. In the event of circumstances that indicate a significant deterioration in the economic situ-
ation of the customer, we shall be entitled to immediately declare all claims due. In this 
case, we shall also be entitled to demand advance payment or the provision of correspond-
ing security. If this is not complied with although we have set a deadline, we shall be entitled 
to withdraw from the contract. 
 

7.7. If partial payments have been agreed and the customer is in default of payments with two 
consecutive installments, we may, without prejudice to our rights under Part A, item 10.3, 
withdraw from the contract or claim damages for non-performance after setting a reasona-
ble grace period. 
 

7.8. The customer shall only be entitled to rights of set-off or retention to the extent that its claim 
has been legally established and is non-appealable or is undisputed. Furthermore, the cus-
tomer may only enforce a right of retention if such right is based on the same contractual 
relationship.  
 
 

8. Claims for Defects of Title 
 

8.1. If use of the delivery item and or the service provided infringes industrial property rights or 
copyrights we will on principle, at our discretion and at our expense, procure for the cus-
tomer the right to make further use of the delivery item, or we will modify the delivery item 
in a way acceptable to the customer so that it no longer infringes the property right.  
If such is not possible at conditions reasonable from an economic point of view or within a 
reasonable time period, the customer shall have the right to withdraw from the contract. 
Under the aforementioned conditions, we shall also have the right to withdraw from the 
contract. 
 

8.2. The obligations referred to in item 8.1 above shall only apply if: 
- the customer informs us immediately of any property right or copyright infringements 

that have been asserted, 



- 9 - 

 

- the customer provides adequate support in our defense of the claims asserted and/or 
enables us to carry out the modification measures described under item 8.1 above, 

- all defensive measures, including out-of-court settlements are reserved to us, 
- the defect of title is not the result of an instruction given by the customer and 
- the infringement was not caused by the fact that the customer has on its own authority 

modified the delivery item or used it in a manner contrary to the contract. 
 
 

9. Other Liability 
 

9.1. Unless otherwise provided for in these General Terms and Conditions, including the follow-
ing provisions, we shall be liable in the event of a breach of contractual and non-contractual 
obligations in accordance with the provisions laid down by law. 
 

9.2. We shall be liable for damages, irrespective of the legal grounds on which such claims are 
based, within the scope of liability based on fault in the event of intent and gross negligence. 
In the event of slight negligence, we shall be liable, subject to statutory limitations of liability 
(e.g. due diligence in our own affairs; insignificant breach of duty), only 
 
  a) for damage resulting from injury to life, limb or health 
b) for damage resulting from the breach of an essential contractual obligation (funda 

mental obligation going to the root of the contract the fulfilment of which is essential 
for the proper execution of the contract in the first place and the observance of 
which the customer regularly relies on and may rely on); in this case, however, our 
liability shall be limited to the compensation of foreseeable damage that typically 
occurs. 

 
9.3. The limitations of liability resulting from the above item 9.2. shall also apply in the event of 

breaches of duty by or to the benefit of persons whose fault we are responsible for in ac-
cordance with statutory provisions. The limitations of liability shall not apply if we have fraud-
ulently concealed a defect or have furnished a guarantee for the quality of the delivery item 
and for claims of the customer under the Product Liability Act. 
 

9.4. The customer may only withdraw from the contract or give notice of termination based on 
a breach of duty that does not consist of a defect if we are responsible for the breach of 
duty. Unrestricted right of termination of the customer (in particular pursuant to Sections 
650, 648 of the German Civil Code) shall be excluded. In addition, the statutory require-
ments and legal consequences shall apply. 
 

9.5. The statutory provisions relating to the burden of proof shall remain unaffected by the above 
provisions. 
 

9.6. II we provide technical information or act in an advisory capacity and if this information or 
advice is not part of the contractually agreed scope of services owed by us, this shall be 
done free of charge and to the exclusion of any liability. 
 

9.7. The interface responsibility for the integration of our deliveries and services into any sys-
tems shall remain with the customer. 
 

9.8. Liability for damage caused by data loss or hardware malfunctions at the customer's site, 
which are caused by incompatibility of the customer's existing hardware and software com-
ponents with our deliveries and services, shall be excluded by us due to lack of responsi-
bility. We shall neither be liable for system malfunctions that may result from existing mis-
configurations or older driver software that has not been completely removed. 
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10. Retention of Title 
 

10.1. We retain title to all delivery items until each and every claim against the customer has 
been paid in full, even if the delivery items concerned have already been paid. Claims shall 
also include claims on checks and bills of exchange as well as receivables from current 
account. If, in connection with payment by way of bill of exchange, a liability to recourse is 
created against us, retention of title shall only become extinct if it is ruled out that a creditor 
might have recourse against us from such bill of exchange. 
 

10.2. If the customer is in default of payment or if it becomes apparent that our claims for payment 
are at risk due to the customer’s inability to honor its commitments, we shall be entitled to 
claim the surrender of the delivery items based on the retention of title. Such claim for 
surrender shall not require withdrawal from the contract. 
 
The customer must inform us immediately of any impairment of the delivery items subject 
to retention of title and any enforcement measures taken by any third party against the 
delivery items subject to retention of title by providing us with the documents required for 
asserting our rights. The customer will inform the third party in advance of such existing 
rights to the delivery items. The customer shall bear the costs of legal enforcement if the 
executing third party is not able to reimburse such costs. The customer shall bear all costs 
which need to be incurred in order to ensure that such intervention discontinues and to 
ensure the recovery of the delivery item, to the extent that such costs cannot be collected 
from the respective third party. 
 

10.3. Subject to admissible revocation for good cause, the customer shall be entitled to dispose 
of the delivery item within the framework of the ordinary course of business. In the event of 
resale, as early as with the present the customer shall assign to us all and any claims from 
such resale, in particular claims for payment, but also other claims relating to the sale, up 
to the sum total of the invoice (including VAT), irrespective of whether the delivery item was 
sold without or after binding, mixing or processing. 
 
Subject to our admissible revocation for good cause, the customer shall be entitled to col-
lect the assigned claims on a fiduciary basis. For good cause we shall have the right to 
notify third-party debtors of the assignment of claims also on behalf of the customer. Noti-
fication of the assignment to a third-party debtor shall end the customer’s right to collect 
the debt. If the right to collect the debt is revoked, we can require the customer to disclose 
to us the claims assigned as well as the debtors thereof, to provide us with all information 
required for collection, to hand over all relevant documents and to notify the debtors of the 
assignment. 
 

10.4. Processing and transformation of the delivery item by the customer shall always be under-
taken on behalf of us. We shall be deemed to be the manufacturers within the meaning of 
Section 950 of the German Civil Code, without any further obligation. If the delivery item is 
processed together with other items which do not belong to us, we shall acquire co-owner-
ship of the new product in proportion to the value of the delivery item and the value of the 
other processed goods at the time of processing. In all other respects, the provisions ap-
plicable to the item delivered subject to retention of title shall apply to the new product 
created by such processing. 
 

10.5. If the delivery item is mixed, blended or combined with other items which do not belong to 
us, we shall acquire co-ownership of the new product in proportion to the sum total of the 
invoice of the delivery item and the value of the other mixed, blended or combined products 
at the time of mixing, blending or combining. If mixing, blending or combining is done in 
such a way that the product of the customer is to be considered as the principal thing, it 
shall be deemed agreed that the customer assigns to us co-ownership on a pro-rata basis. 
The customer shall store the sole property or joint property for us. 
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10.6. If the realizable value of the securities exceeds our claims by more than 10%, we will, upon 
customer request, release securities at our option. 

 
 

11. Supply by our own Suppliers and Force Majeure 
 

11.1. If, for reasons for which we are not responsible, we are not supplied, not correctly supplied 
or not supplied on time by our sub-suppliers for the provision of our contractually owed 
deliveries or services despite proper and sufficient coverage of requirements before con-
clusion of the contract with the customer in accordance with the quantity and quality result-
ing from our supply or performance agreement with the customer (matching cover trans-
action) or if events of Force Majeure occur which continue for a not insignificant length of 
time, we will inform our customer thereof in writing or in text form in good time. In such 
case, we shall be entitled to postpone the delivery for the duration of the impediment or to 
withdraw from the contract in whole or in part on account of the part of the contract that has 
not yet been fulfilled, insofar as we have fulfilled our aforesaid obligation to provide infor-
mation and have not assumed the procurement risk or a delivery guarantee. 

 
If performance is not available within the new delivery period either, we shall be entitled to 
withdraw from the contract, either in whole or in part; we will reimburse any consideration 
already provided by the customer without delay. 

 
Force Majeure shall be equivalent to war, civil war, revolution, riots, terrorism, earthquakes, 
floods, storms and other natural disasters, epidemics, pandemics, diseases or quarantine, 
industrial disputes, strikes, lockouts, embargoes, calls for boycotts, border closures, import 
and export bans and other trade barriers due to the relevant nationally and internationally 
applicable provisions of foreign trade law, official interventions, changes in the legal situa-
tion, virus and other attacks by third parties on our IT system, insofar as these took place 
despite our taking the customary due care with regard to protective measures, energy and 
raw material shortages, transport bottlenecks or impediments for which we are not respon-
sible, operational impediments for which we are not responsible, e.g. on account of fire, 
water or machine damage, power failure - and all and any other impediments which, from 
an objective point of view, have not been culpably caused by us.  
 

11.2. If a delivery date or a delivery period has been bindingly agreed and the agreed delivery 
date or the agreed delivery period is exceeded due to events in accordance with item 11.1. 
above, the customer shall be entitled – after a reasonable grace period has expired without 
result – to withdraw from the contract on account of the part that has not yet been fulfilled. 
In such case, any further claims of the customer, in particular claims for damages, shall be 
excluded. 
 

11.3. The above provision pursuant to item 11. 2. shall apply accordingly if, for the reasons stated 
in item 11.1. above, even without contractual agreement of a fixed delivery date further 
adherence to the contract cannot objectively be expected of the customer. 

 
 

12. Statute of Limitation 
 

12.1. In derogation from Section 438 [1], number 3, of the German Civil Code, the general limi-
tation period for claims for material defects and defects of title shall be one year from de-
livery. If acceptance has been agreed, the limitation period shall commence with ac-
ceptance. 
 

12.2. If the delivery or service is a building or an object that, in conformity with its customary 
manner of utilization, has been used for a building and has caused its defectiveness (build-
ing material), claims will become statute-barred in 5 years from delivery in accordance with 
the statutory provision (Section 438 [1], no. 2, German Civil Code). Any additional special 
provisions on limitation periods laid down by law shall remain unaffected (in particular 
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Section 438 [1], no. 1, [3], Sections 444, 445b of the German Civil Code). 
 

12.3. The aforesaid limitation periods stipulated by sales law shall also apply to contractual and 
non-contractual claims for damages by the customer based on a defect of the deliveries 
and/or services – unless the standard statutory limitation periods (Sections 195, 199 of the 
German Civil Code) would, in an individual case, result in shorter limitation periods. How-
ever, claims for damages of the customer in accordance with item 9.2 above as well as 
claims under the Product Liability Act shall become statute-barred in accordance with the 
statutory limitation periods exclusively. 

 
 

13. Export Control, Import Regulations 
 

13.1. In the absence of any derogating contractual agreements concluded with the customer, the 
delivery items are intended to be placed on the market within the European Union for the 
first time, or, in case of deliveries and services outside the European Union to the agreed 
country of first delivery (country of first delivery). 
 

13.2. The delivery items may be subject to the export control regulations of the Federal Republic 
of Germany, the European Union, the United States of America or other countries. 
 
If the customer intends to export or bring the delivery item to a country or territory against 
which the United Nations, the European Union or the United States of America has imposed 
or enacted an embargo or other export or re-export restrictions or to use it for such a coun-
try or territory, the customer shall inform us of this in writing before the conclusion of the 
contract. If the customer makes this decision after conclusion of the contract, such export, 
transfer or use shall require our prior written consent. Notwithstanding the foregoing, the 
customer assures that the customer: 
 
- will comply with the relevant export control regulations, including embargoes and 

other sanctions in force in Germany, the European Union and the United Nations 
and 

- will also comply with all other foreign export control provisions, including embar-
goes and sanctions, provided that Germany, the European Union or the United 
Nations have issued regulations, embargoes or sanctions comparable to those in 
the countries concerned. 

 
In the event of resale of the delivery item by the customer, the customer will ensure by 
means of appropriate agreements that these obligations be passed on throughout the en-
tire supply chain up to the end customer with whom the delivery item will remain. In the 
event of a breach of this provision, we shall be entitled to withdraw from the contract with 
immediate effect. 

 
 

14. Transfer of Rights and Obligations 
 

14.1. We shall be entitled to transfer our rights and obligations to third parties without prior con-
sultation with the customer. However, we shall always remain directly responsible to the 
customer. 
 

14.2. However, the assignment of the rights and/or the transfer of the customer's obligations 
arising out of the contractual relationship to a third party shall require our written consent. 
This shall not apply if and to the extent that monetary claims are involved. 
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15. Place of Performance, Place of Jurisdiction 
 

15.1. Unless otherwise agreed, place of performance for all and any obligations arising out of the 
contractual relationship shall be the seat of our company. 
 
For merchants with seat in the European Union, Liechtenstein, Iceland, Norway and Swit-
zerland when the proceedings are initiated exclusive place of jurisdiction - also internation-
ally - for all and any disputes arising out of the contractual relationship, its creation and 
effectiveness shall for both parties be the court competent for the seat of our company. In 
deviation herefrom we may, at our discretion, also bring an action at the seat of the cus-
tomer. Any statutory provisions taking priority, in particular with regard to exclusive juris-
diction, shall remain unaffected thereby. 
 

15.2. If item 15.2. above is not applicable, any disputes arising out of the contractual relationship, 
its creation and effectiveness shall be settled by final and binding decision in accordance 
with the Rules of Arbitration of the German Arbitration Institute (Deutsche Institution für 
Schiedsgerichtsbarkeit e.V. (DIS)), excluding the jurisdiction of the courts. Place of arbitra-
tion shall be Karlsruhe, Germany. The language of the arbitration proceedings shall be 
German. 

 
 

16. Applicable Law  
The contractual relationship shall be governed by German law exclusively, excluding the 
provisions of international private law and the UN Convention on Contracts for the Interna-
tional Sale of Goods (CISG). 
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Part B - Sale and/or Delivery of Movable Items 
 
1 Scope and Scope of Services 

 
1.1 
 
 
 
 
1.2 

These Special Provisions of the General Terms and Conditions - Part B (Sale and/or-
Delivery of Movable Items) effective as of the time of conclusion of the contract for the 
sale and/or delivery of movable items shall always apply in combination with the Gen-
eral Provisions of the GTC (Part A) as an integral part thereof. 
 
These Special Provisions shall apply in particular to contracts for the sale and/or deliv-
ery of movable items, regardless of whether we manufacture the delivery items our-
selves or purchase them from suppliers (Sections 433, 650 German Civil Code). 
 
 

2. Claims for Material Defects 
 

2.1 Unless mandatory by law, claims for material defects arising from the purchase con-
tract for used movable items shall be excluded. 
 

2.2 Unless otherwise stipulated in the following, the provisions laid down by law shall apply 
to the customer's rights in the event of material defects (including incorrect delivery 
and short delivery as well as incorrect assembly or inadequate assembly instructions). 
 
In all cases, the statutory special provisions for reimbursement of expenses in the event 
of end delivery of the newly manufactured delivery items to a consumer shall remain 
unaffected (supplier recourse as per Sections 478, 445a, 445b and/or 445c, 327 [5], 
327u German Civil Code). Claims from supplier recourse shall be excluded if the de-
fective delivery item was further processed either by the customer or another entrepre-
neur, e.g. by incorporation into another product. In all cases, the statutory special pro-
visions in the event of end delivery to a consumer (supplier recourse as per Sections 
445a, 44 of the German Civil Code) shall remain unaffected unless an equivalent com-
pensation has been agreed, e.g. within the framework of a quality assurance agree-
ment. 
  

2.3 Our liability for defects shall above all be based on the individual agreement made 
about the quality of the delivery item. An agreement on the quality of the delivery item 
shall be deemed all product descriptions and manufacturer's information that are the 
subject-matter of the individual contract or that have been published by us (in particular 
in catalogs or on our internet homepage) at the time of conclusion of the contract. A 
quality agreement according to the objective requirements shall be excluded. 
 
To the extent that the quality has not been agreed, it must be determined whether or 
not a defect exists based on the provisions laid down by law (Section 434 [3] of the 
German Civil Code). Public statements made by the manufacturer or on behalf of the 
manufacturer, in particular in advertising or on the label of the goods, shall take prec-
edence over statements of other third parties. 
 
Unless otherwise expressly agreed in writing, any statements and data contained in 
offers, product descriptions, catalogs, data sheets, drawings or other documents on 
technical data, dimensions, quantities, colors, potential applications and other proper-
ties, in particular on availability etc., only include information on the quality and guar-
anteed characteristics of the delivery item but do not constitute any guarantees. 
 

2.4 As a matter of principle, we shall not be liable for defects that the customer is aware of 
at the time of the conclusion of the contract or is not aware of due to gross negligence 
(Section 442 German Civil Code). Furthermore, unless acceptance has been agreed, 
the claims for defects asserted by the customer require that the customer has observed 
its statutory obligations regarding inspection and reporting (Sections 377, 381 of the 
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German Commercial Code [HGB]). In the case of building materials and other delivery 
items intended for installation or other further processing, an inspection must in any 
case be performed immediately before processing. 
 
The customer is under the obligation to inspect delivery items that are delivered to it 
without delay and to notify us of any apparent defects in writing immediately. Any hid-
den defects must be communicated by the customer in writing as soon as they are 
detected. If the customer breaches the obligation to inspect the delivery items without 
delay and to notify defects immediately our delivery and service shall be deemed ac-
cepted and our liability shall be excluded for the defect that was not notified and/or not 
notified in time or not notified in the proper form or manner in accordance with the 
provisions laid down by law. 
 
In the case of drop shipping, notification of defects must always be made along the 
lines of the purchase contract relationships. Drop shipping consists of a sequence of 
two or more sales by dispatch, e.g. we sell the delivery items to the customer that, in 
turn, resells these delivery items to a third party and instructs us to deliver directly to 
such third party; four or more persons can be involved in drop shipping. 
 

2.5 If the item delivered is defective, we may first of all choose to effect supplementary 
performance by either remedying the defect (repair) or by delivering an item free from 
defect (replacement delivery). Our right to refuse supplementary performance if the 
respective conditions under statutory law are met shall be unaffected hereby. 
 
Unless we have expressly confirmed the existence of a defect in writing, any repair or 
replacement delivery or any new production will on principle at most be effected by us 
as a gesture of goodwill and ex gratia, i.e. without admitting legal responsibility. 
 

2.6 For essential third-party products, our liability for material defects shall be limited to the 
assignment of our claims for material defects against our supplier. If the fulfillment of 
the assigned claims for material defects fails, the customer's claims against us arising 
from material defects shall be reinstated. 
 

2.7 After consultation with us, the customer must grant us the necessary time and oppor-
tunity for the supplementary performance owed by us and must, in particular, provide 
us with the rejected delivery item for inspection and verification or otherwise grant us 
access to the rejected delivery item - otherwise we shall be released from liability for 
the resulting consequences (self-help). In the case of replacement delivery, upon our 
request, the customer must return the defective item to us in accordance with the pro-
visions laid down by law; however, the customer shall have no entitlement to enforce 
a claim for the return of the defective item. Supplementary performance shall include 
neither the disassembly, removal or deinstallation of the defective item nor the incor-
poration, attachment or installation of an item free from defects if we were not originally 
under the obligation to perform these services; any claims of the customer for compen-
sation of the respective costs ("dismantling and installation costs") shall remain unaf-
fected hereby. 
 
In the event of replacement delivery, the customer must return the defective delivery 
item to us in accordance with the statutory provisions. We shall be entitled to a claim 
of transfer of ownership of the replaced parts.  
 
Only in urgent cases, e.g. in the event of a threat to operational safety or to avert dis-
proportionate damage, whereby we must be informed to this effect immediately, the 
customer shall have the right to remedy the defect itself or by a third party and claim 
reimbursement of the necessary expenditure from us. 
 

2.8 The expenditure required for inspection and supplementary performance, including but 
not limited to transport, travel, labor and material costs as well as dismantling and 
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installation costs, if applicable, shall be borne or refunded by us in accordance with the 
statutory provisions, if a defect that we are responsible for actually exists. If such costs 
increase because the delivery item was taken to a place other than the place of delivery 
such costs shall be borne by the customer. If no defect exists, we shall have the right 
to demand reimbursement from the customer for the costs incurred as a result of the 
unjustified demand for remedy of defect (in particular inspection and transport costs), 
unless the lack of defectiveness was not discernible for the customer. 
 

2.9 Within the framework of the statutory provisions, the customer shall have the right to 
withdraw from the contract if we - taking into account the statutory exceptions - allow a 
reasonable deadline set by the customer for rectification or replacement delivery to 
fruitlessly expire. However, in the event of only a minor defect, the customer shall only 
be entitled to a reduction in price. Otherwise, the right to a reduction in price shall 
remain excluded. 
 

2.10 Without prejudice to Section 275 [2] and [3] of the German Civil Code, we shall be 
entitled to refuse supplementary performance if it entails disproportionately high effort 
or is only possible at disproportionate cost. When the reasonableness is assessed, the 
value of the item in a defect-free condition, the significance of the defect and the ques-
tion of whether we can avail ourselves of the other type of supplementary performance 
without significant disadvantages for the customer must in particular be taken into ac-
count. 
 

2.11 Claims for defects by the customer shall be invalid if the customer or a third party has 
handled our delivery item improperly or has used the delivery item even though the 
customer or the third party was aware of the defect. In such cases, liability on our part 
shall only be considered if the customer proves that the defects were not caused, nei-
ther in whole nor in part, by the aforementioned handling. 
 

2.12 Claims for defects due to causes that cannot be attributed to a fault on our part shall 
be invalid, for example: 
 
We do not provide any warranty for defects that are due to measures or designs that 
the customer has expressly requested or that occur in materials or products that the 
customer has provided or made available to us or use of which the customer has ex-
pressly requested contrary to our instructions. 
 
In addition, the customer may not, in particular, assert any claims for defects in the fol-
lowing cases - unless we are answerable for them or such measures have been carried 
out with our express written consent: in the event of natural wear and tear, excessive 
stress, unsuitable and improper use - in particular in breach of the information in the 
operating instructions or manual - faulty assembly or commissioning by our customer 
or any third party, subsequent wear and tear, incorrect or negligent treatment, improper 
maintenance, unsuitable operating materials / replacement materials, defective con-
struction work, unsuitable sub-soil, unsuitable installation site, in particular installation 
surface, lack of stability or unsuitable securing of the power supply, chemical or elec-
trical influences, harmful environmental conditions unknown to us. 
 
Furthermore, claims for defects shall not arise if the software provided is combined by 
the customer with third-party software and such third-party software is not compatible 
with the software, nor if defects are based on non-contractual or improper use of the 
software by the customer. Neither shall claims for defects arise if the customer does 
not use the required system configuration, in particular infrastructure, hardware, oper-
ating system and database. 
 

2.13 Claims for defects by the customer shall be excluded if the systems, conveyor belts 
and other machines of the customer or a third party are not in technically sound and 
operational condition or are not compatible with the items delivered, if the customer's 
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technical systems, such as supply lines, wiring and the like, are not in a technically 
sound and operational condition or are not compatible with the items delivered, insofar 
as such circumstance is the cause of the defect. 
 

2.14 The delivery items may only be used by qualified and appropriately trained personnel. 
 

2.15 Warranty obligations shall not apply  
 

 • if the delivery items have been improperly handled, stored, assembled, used, 
exposed to unsuitable chemical, electrochemical or electrical influences that 
have not been contractually specified or have been exposed to undue stress, or 

 • if the delivery items are combined with defective construction projects or unsuit-
able building ground, or 

 • if the delivery items have been altered in a manner not approved by us, or 

 • in the event of changes, additions or modifications to the delivery items not 
agreed with us or if third-party accessories or spare parts are used - unless the 
customer provides proof that there is no causal link between the asserted defect 
and such measure, or 

 • if the customer has not complied with the rules and regulations concerning the 
treatment, maintenance and care of the delivery items (e.g. operating instruc-
tions), unless it can be ruled out that one of these instances has caused the 
occurrence of the defect. 
 

2.16 We do not assume any guarantees or warranties. Furthermore, we shall not be liable 
for such qualities of the delivery items that are based on drawings, samples or other 
information and specifications of the customer – in particular on a design prescribed 
by the customer or the use of a material stipulated by the customer. This shall apply in 
the aforesaid cases in particular if the delivery items prove to be unsuitable for the 
customer. 
 

2.17 In case of defects, any claims of the customer for damages and/or compensation for 
expenses incurred to no avail shall only apply as stipulated under Part A, item 9 (“Other 
Liability”), and shall otherwise be excluded. 

 
 
  



- 18 - 

 

Part C – Digital Products and Goods with Digital Elements 
 
1. Scope 

 
 These Special Provisions of the General Terms and Conditions - Part C (Digital Prod-

ucts and Goods with Digital Elements) effective as of the time of conclusion of the 
contract for digital products within the meaning of Sections 327 et seq. of the German 
Civil Code and goods with digital elements within the meaning of Section 475a of the 
German Civil Code shall always apply in combination with the General Provisions of 
the GTC (Part A) as an integral part thereof. 
 

2. Exclusion 
 

2.1 Unless otherwise agreed, Sections 327 et seq. of the German Civil Code shall not 
apply. 
 

2.2 Sections 474 to 477 of the German Civil Code shall not apply. 
 

3. Duties to Cooperate 
 

The customer shall prepare its working environment appropriately for the use of the software 
and shall participate in the delivery and/or provision of services free of charge, in particular by 
providing employees, IT systems, data and telecommunications equipment. 
 
4. Scope of Delivery and Rights of Use 

 
4.1 Insofar as software is included in the scope of delivery of a system or machine, the 

customer shall be granted the following rights of use.  
 
We shall owe neither training nor support, maintenance or the provision of updates or 
upgrades. Such services can be separately agreed by contract.  
 
The customer shall be granted the following rights of use: 
 

 a. For third-party programs, the license terms of these manufacturers shall apply. 
Such shall also apply to open-source licenses if a software component is subject 
to an open-source license. Unless the license already includes the obligation to 
transmit the license conditions and other mandatory information, we will make 
terms and conditions of the third-party manufacturers available to the customer 
at the customer’s request 
 

 b. The customer shall be granted the temporally and geographically unrestricted, 
non-transferable and non-exclusive right to use the software along with the doc-
umentation from the time it is made available. Unless otherwise agreed, the type 
of license results from the contract. 
 

4.2 Copyright notices and trademarks and other legal reservations, serial numbers and 
other attributes must not be deleted, changed, made unrecognizable or suppressed 
and must always be transferred when backup copies are made. 
 

4.3 In particular, the right to use the software shall not include the right to edit, translate, 
rent out or lend the software or to distribute, publicly communicate or make it available 
online to third parties outside the customer's company; furthermore, the right of use 
shall not include the right to reproduce the software, unless this is necessary for the 
intended purpose or for the production of backup copies. The use of the software in 
outsourcing, service bureau, ASP operation or similar shall not be permitted. The trans-
fer of the rights of use to any third party shall not be permitted, unless such third parties 
are business partners of the customer commissioned by the customer who require 
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access to the software in order to fulfill their order and for the customer's operational 
purposes. 
 

4.4 The software may only be made available to third parties in its entirety and with written 
notification of the transfer. The customer must completely and permanently forgo its 
use of the software and also surrender all and any copies to the third party or destroy 
them. Furthermore, these license conditions must be passed on to the third party. 
 

4.5 The customer shall not be entitled to the delivery and use of the source code of the 
software and the source code documentation. The Customer shall not be permitted to 
decompile, disassemble or otherwise apply reverse engineering to the software in or-
der to obtain the source code (reverse engineering). Section 69e of the German Act 
on Copyright and Related Rights shall remain unaffected by this. 
 

5. Claims for defects 
 

In the case of goods with digital elements or other digital content, we shall only owe the provi-
sion and, if necessary, an update of the digital content if this is expressly stated in a quality 
agreement pursuant to Part B 2.2. In this respect, we shall assume no liability for public state-
ments made by the manufacturer and other third parties. 
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Part D – Terms and Conditions of Assembly  
 
These Special Provisions of the General Terms and Conditions - Part D (Terms and Conditions 
of Assembly) effective as of the time of conclusion of the contract for assembly shall always apply 
in combination with the General Provisions of the GTC (Part A) as an integral part thereof. 
 
 
1 Scope and Scope of Services 

 
 Assembly services within the meaning of these terms and conditions of assembly shall 

comprise the set-up, installation and commissioning of a system in connection with a 
purchase contract. The customer shall be entitled to individual assembly services only 
if we have undertaken to provide such services in accordance with item 2.4 (Part A). 
In no event shall the agreement of an individual assembly service (e.g. set-up) result 
in the obligation to provide all additional assembly services. 

 
 
2. Prices 

 
2.1 Assembly will be invoiced at the cost rates applicable at the time, which can be re-

quested from us. 
 

2.2 Surcharges will be charged for work outside usual working hours. 
 

2.3 Travel and waiting times shall count as working time. 
 
 
3. Customer's Duties to Cooperate 

 
3.1 To the extent necessary, the customer must support our employees in meeting the 

contractually owed services at its own expense. 
 

3.2 The customer must name at least one responsible person (hereinafter referred to as 
"Authorized Representative") for the entire assembly process, who will be permanently 
present at the assembly site during the execution of the assembly services and who 
shall be authorized to make declarations of intent with direct effect for and against the 
customer in his/her own name. 
 

3.3 The customer must ensure that our employees are adequately protected at the as-
sembly site and are informed about existing special safety regulations, insofar as 
these are of importance to our employees. If necessary, special protective clothing 
must be provided to our employees free of charge. If any of our employees violate 
such safety regulations, the customer shall notify us immediately. 
 

3.4 In addition, the customer must ensure at its own expense that: 
 

3.4.1 our employees have access to the assembly site at the agreed time; any waiting times 
of our employees will be invoiced at the agreed hourly rates; 
 

3.4.2 technical assistants are available in a timely manner in the number and for the time 
necessary for the provision of the services; the supporting staff must follow the instruc-
tions of our employees; we do not assume any liability for the supporting staff; 
 

3.4.3 the equipment or systems required for the performance of the assembly services is/are 
available at the assembly site at the agreed time and that the assembly site and the 
equipment/systems are protected against harmful influences of any kind; 
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3.4.4 all earthwork, construction, bedding and scaffolding work has been carried out and 
necessary building materials have been procured; 
 

3.4.5 the load-bearing capacity of existing building elements (foundations, ceilings, beams, 
walls, etc.) on which the installation is to be erected is guaranteed; 
 

3.4.6 the necessary heating, lighting, operating power, water, compressed air and electric-
ity, including the necessary connections, are provided; 
 

3.4.7 all necessary equipment and heavy tools (e.g. lifting equipment, compressors) as well 
as necessary requisites and materials (e.g. construction wood, wedges, supports, lub-
ricants) are provided; 
 

3.4.8 the required dry and lockable rooms are provided for the storage of our employees' 
tools; 
 

3.4.9 suitable, theft-proof common rooms and work rooms (with heating, lighting, washing 
facilities, sanitary facilities) as well as first aid are provided for our employees; 
 

3.4.10 any other action is taken that is necessary for the performance of a contractually 
agreed commissioning; 
 

3.4.11 permits required for the installation and commissioning of the system have been ob-
tained in good time; 
 

3.4.12 any additional technical services listed separately in our offers and order confirmations 
are provided. 
 

3.5 The customer must ensure that assembly can be started immediately when our em-
ployees arrive and can be performed without any delays up until acceptance by the 
customer. 
 

3.6 The customer shall be under the obligation to confirm the working hours of our em-
ployees on a daily basis. The confirmation can be made by the responsible person 
authorized by the customer in accordance with item 3.2 above. If confirmation is not 
provided, we shall nevertheless be entitled to invoice the customer for the working 
hours of our employees. 
 

3.7 If the customer does not fulfil the obligations incumbent on it, or does not fulfil them 
on time, and if this results in delays and/or additional time or expense, we shall be 
entitled to demand compensation for the additional expenses incurred as a result. 
 

3.8 If services cannot be carried out without endangering the life and health of our em-
ployees due to non-compliance with occupational safety regulations, either adequate 
corrective measures must be taken or the work shall be suspended until occupational 
health and safety is guaranteed. In this case, the time delays shall extend any dead-
lines accordingly.  

 
 
4. Acceptance 

 
4.1 Our services shall be deemed accepted 14 working days after we have notified read-

iness for acceptance, unless the customer notifies us in writing of significant defects 
within this period. 
 

4.2 At the time of acceptance, a report which shall be signed by us and the customer must 
be drawn up confirming conformity with the agreed service description ("acceptance 
report"). If it is not possible for the customer or its vicarious agents to be present at the 
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agreed place of acceptance on the acceptance date, the declaration of acceptance 
must be submitted by the Authorized Representative. 
 
Acceptance cannot be refused in the event of an insignificant defect. If the work con-
tains defects that do not entitle the customer to refuse acceptance, acceptance must 
be given subject to the condition that the defects will be remedied. 
Refusal of acceptance or reservations against acceptance must be made without de-
lay in writing, indicating and describing the claimed defect. 
 

4.3 Upon acceptance, our liability for apparent defects shall expire, unless the customer 
has reserved the right to assert a specific defect. 
 

4.4 If, in addition to providing the assembly service, we have also undertaken to deliver 
the system that is to be assembled, the acceptance of the delivery item and the ac-
ceptance of the assembly service must be declared separately. The terms for ac-
ceptance of the delivery item shall conform with the Special Provisions of the GTC - 
Part B (Sale and/or Delivery of Movable Items) effective as of the conclusion of the 
contract for assembly, which shall always apply in combination with the General Pro-
visions of the GTC (Part A) as an integral part thereof. 
 

4.5 Our assembly services shall be deemed accepted ("Deemed Acceptance") if 
 

 - the assembly services have been completed, 
 - we have informed either the customer or the Authorized Representative hereof 

making reference to the Deemed Acceptance according to this clause and have 
requested them to perform acceptance, 

 - 14 working days have passed since the last work was performed on the assembly 
or use of the assembled system has commenced not merely for test purposes 
(e.g. if the assembled system has been put into business operation) and if, in such 
case, six working days have passed since the last work was performed on assem-
bly, and 

 - if the customer or the Authorized Representative has failed to perform acceptance 
within this time period. 

4.6 If the customer puts the delivery item or the item to which our service relates into use, 
this shall be deemed as acceptance. 
 
 

5. Claims for Defects 
 

5.1 The customer may only assert claims for defects on the proviso that the customer has 
duly met its inspection and notification obligations in accordance with Section 377 of 
the German Commercial Code [HGB]. In the case of building materials and other de-
livery items intended for incorporation or other further processing, an inspection must 
in any case be made immediately before processing. 
 
In the case of drop shipping, notification of defects must always be made along the 
lines of the purchase contract relationships. Drop shipping consists of a sequence of 
two or more sales by dispatch, e.g. we sell the goods to the customer that, in turn, 
resells these goods to a third party and instructs us to deliver directly to such third 
party; four or more persons can be involved in drop shipping. 
 

5.2 At our discretion, we will deliver an item free from defect or will remedy defects – this 
is, however, on the proviso that it can be proven that the delivery item was already 
defective at the time the risk passed in accordance with item 6.3 (Part A). 
 

5.3 If the item delivered is defective, we may first of all choose to effect supplementary 
performance by either remedying the defect (repair) or by delivering an item free from 
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defect (replacement delivery). Our right to refuse supplementary performance if the 
respective conditions under statutory law are met shall be unaffected hereby. 
 
Unless we have expressly confirmed the existence of a defect in writing, any repair or 
replacement delivery or any re-manufacturing will on principle at most be effected by 
us as a gesture of goodwill and ex gratia, i.e. without admitting legal responsibility. 
 

5.4 After consultation with us, the customer must grant us the necessary time and oppor-
tunity for any supplementary performance owed by us and must, in particular, provide 
us with the rejected delivery item for inspection and verification or otherwise provide 
us access to the rejected delivery item. 
 
In the event of replacement delivery, the customer must return the defective delivery 
item to us in accordance with the statutory provisions. We shall be entitled to a claim 
of transfer of ownership of the replaced parts.  
 
If the supplementary performance fails, the customer may remedy the defect itself in 
accordance with Section 637 of the German Civil Code (“Self-help”) or reduce the 
payment appropriately.  
 
However, the right of the customer to remedy the defect itself shall not apply if we 
were entitled to by law to refuse a corresponding supplementary performance. 
 

5.5 The expenditure required for inspection and supplementary performance, including 
but not limited to transport, travel, labor and material costs as well as dismantling and 
installation costs, if applicable, shall be borne or refunded by us in accordance with 
the statutory provisions if a defect actually exists. If such costs increase because the 
delivery item was taken to a place other than the place of delivery, such costs shall be 
borne by the customer. Otherwise, we can demand compensation from the customer 
for the costs incurred as a result of the unjustified request for rectification of defects 
(in particular inspection and transport costs), unless the lack of defectiveness was not 
discernible for the customer. 
 

5.6 Within the framework of the statutory provisions, the customer has the right to with-
draw from the contract if – taking into account the statutory exceptions – a reasonable 
grace period granted to us by the customer for repair or replacement delivery has 
expired without result. In the event of an insignificant defect, the customer shall only 
be entitled to a reduction in price. In all other respects, the right to a reduction of the 
price shall be excluded. 
 

5.7 Without prejudice to Section 275 [2] and [3] of the German Civil Code, we shall be 
entitled to refuse supplementary performance if it entails disproportionately high effort 
or is only possible at disproportionate cost. When the reasonableness is assessed, 
the value of the item in a defect-free condition, the significance of the defect and the 
question of whether we can avail ourselves of the other type of supplementary perfor-
mance without significant disadvantages for the customer must be taken into account. 
 

5.8 Claims for defects by the customer shall be invalid if the customer or a third party has 
handled our delivery item improperly or has used the delivery item even though the 
customer or the third party was aware of the defect. In such cases, liability on our part 
shall only be considered if the customer proves that the defects were not caused, 
neither in whole nor in part, by the aforementioned handling. 
 

5.9 Claims for defects due to causes that cannot be attributed to a fault on our part shall 
be invalid, for example: 
 
We do not provide any warranty for defects that are due to measures or designs that 
the customer has expressly requested or that occur in materials or products that the 
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customer has provided or made available to us or use of which the customer has 
expressly requested contrary to our instructions. 
 
In addition, the customer may not, in particular, assert any claims for defects in the fol-
lowing cases - unless we are answerable for them or such measures have been car-

ried out with our express written consent: in the event of natural wear and tear, exces-

sive stress, unsuitable and improper use - in particular in breach of the information in 
the operating instructions or manual - faulty assembly or commissioning by our cus-
tomer or any third party, subsequent wear and tear, incorrect or negligent treatment, 
improper maintenance, unsuitable operating materials / replacement materials, defec-
tive construction work, unsuitable sub-soil, unsuitable installation site, in particular in-
stallation surface, lack of stability or unsuitable securing of the power supply, chemical 
or electrical influences, harmful environmental conditions unknown to us. 
 
Furthermore, claims for defects shall not arise if the software provided is combined by 
the customer with third-party software and such third-party software is not compatible 
with the software, nor if defects are based on non-contractual or improper use of the 
software by the customer. Neither shall claims for defects arise if the customer does 
not use the required system configuration, in particular infrastructure, hardware, oper-
ating system and database. 
 

5.10 Claims for defects by the customer shall be excluded if the systems, conveyor belts 
and other machines of the customer or a third party are not in technically sound and 
operational condition or are not compatible with the items delivered, if the customer's 
technical systems, such as supply lines, wiring and the like, are not in a technically 
sound and operational condition or are not compatible with the items delivered, insofar 
as the circumstance is the cause of the defect. 
 

5.11 The delivery items may only be used by qualified personnel. 
 

5.12 Warranty obligations shall not apply  
 

 - if the delivery items have been improperly handled, stored, assembled, used, ex-
posed to unsuitable chemical, electrochemical or electrical influences that have 
not been contractually specified or have been exposed to undue stress, or 

 - if the delivery items are combined with defective construction projects or unsuita-
ble building ground, or 

 - if the delivery items have been altered in a manner not approved by us, or 
 - in the event of changes, additions or modifications to the delivery items not agreed 

with us or if third-party accessories or spare parts are used - unless the customer 
provides proof that there is no causal link between the asserted defect and such 
measure, or 

 - if the customer has not complied with the rules and regulations concerning the 
treatment, maintenance and care of the delivery items (e.g. operating instruc-
tions), unless it can be ruled out that one of these instances has caused the oc-
currence of the defect. 
 

5.13 We do not assume any guarantees or warranties. Furthermore, we shall not be liable 
for such qualities of the delivery items that are based on drawings, samples or other 
information and specifications of the customer – in particular on a design prescribed 
by the customer or the use of a material stipulated by the customer. This shall apply 
in the aforesaid cases in particular if the delivery items prove to be unsuitable for the 
customer. 
 

5.14 The customer shall only be entitled to withdraw from the contract if our services are 
demonstrably of no interest to the customer despite the price reduction. 
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5.15 The customer shall bear the burden of proof that it has not taken measures to remedy 
the defect itself. 
 

5.16 Notwithstanding the aforesaid provisions, the customer undertakes to document both 
the defect and any resulting damage in accordance with generally accepted technical 
standards. 
 

5.17 In case of defects, any claims of the customer for damages and/or compensation for 
expenses incurred to no avail shall only apply as stipulated under clause 9 (Part A) 
and shall be excluded in all other respects. 
 
 

6. Compensation by the Customer 
 

 If, through no fault of our own, the devices or tools provided by us are damaged at the 
assembly site or if they are lost through no fault of our own, the customer shall be 
under the obligation to compensate such damage. Damage caused by normal wear 
and tear shall not be taken into account. 
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Part E – Terms and Conditions of Repair and Maintenance 
 
 
1 Scope and Scope of Services 

 
 These Special Provisions of the General Terms and Conditions - Part E (Terms and 

Conditions of Repair and Maintenance) effective as of the time of conclusion of the 
contract for repair and maintenance shall always apply in combination with the Gen-
eral Provisions of the GTC (Part A) as an integral part thereof. 
 
 

2. Prices 
 

2.1 
 
 
2.2 
 
2.3 

Repair and maintenance will be invoiced at the cost rates applicable at the time, which 
can be requested from us. 
 
Surcharges will be charged for work outside usual working hours. 
 
Travel and waiting times shall count as working time. 
 
 

3. Customer's Obligation to Provide Information and to Cooperate in the event of 
Repair/Maintenance outside our Factory 
 

3.1 The customer must inform us in writing in good time about contamination, any health-
endangering residues in the items to be repaired/maintained as well as transport risks 
and other measures relevant to repair or maintenance to be taken. 
 

3.2 To the extent necessary, the customer must support our employees in meeting the 
contractually owed services at its own expense. 
 

3.3 The customer must name at least one responsible person (hereinafter referred to as 
"Authorized Representative") for the entire repair/maintenance process, who will be 
permanently present at the repair/maintenance site during the execution of the re-
pair/maintenance services and who shall be authorized to make declarations of intent 
with direct effect for and against the customer in his/her own name. 
 

3.4 The customer must ensure that our employees are adequately protected at the re-
pair/maintenance site and are informed about existing special safety regulations, in-
sofar as these are of importance to our employees. If necessary, special protective 
clothing must be provided to our employees free of charge. If any of our employees 
violate such safety regulations, the customer shall notify us immediately. 
 

3.4 In addition, the customer must ensure at its own expense that:  
 

3.4.1 our employees have access to the repair/maintenance site at the agreed time; any 
waiting times of our employees will be invoiced at the agreed hourly rates; 
 

3.4.2 technical assistants are available in a timely manner in the number and for the time 
necessary for the provision of the services; the supporting staff must follow the instruc-
tions of our employees; we do not assume any liability for the supporting staff; 
 

3.4.3 the repair/maintenance site and the equipment/systems to be repaired/maintained are 
protected against harmful influences of any kind; 
 

3.4.4 all earthwork, construction, bedding and scaffolding work has been carried out and 
necessary building materials have been procured; 
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3.4.5 the necessary heating, lighting, operating power, water, compressed air and electric-
ity, including the necessary connections, are provided; 
 

3.4.6 all necessary equipment and heavy tools (e.g. lifting equipment, compressors) as well 
as necessary requisites and materials (e.g. construction wood, wedges, supports, lub-
ricants) are provided; 
 

3.4.7 the required dry and lockable rooms are provided for the storage of our employees' 
tools; 
 

3.4.8 suitable, theft-proof common rooms and work rooms (with heating, lighting, washing 
facilities, sanitary facilities) as well as first aid are provided for our employees; 
 

3.4.9 any additional technical assistance listed separately in our offers and order confirma-
tions are provided. 
 

3.5 The customer must ensure that repair/maintenance can be started immediately when 
our employees arrive and can be performed without any delays up until acceptance 
by the customer. 
 

3.6 The customer shall be under the obligation to confirm the working hours of our em-
ployees on a daily basis. The confirmation can be made by the responsible person 
authorized by the customer in accordance with item 3.2 above. If confirmation is not 
provided, we shall nevertheless be entitled to invoice the customer for the working 
hours of our employees. 
 

3.7 If the customer does not fulfil the obligations incumbent on it, or does not fulfil them 
on time, and if this results in delays and/or additional time or expense, we shall be 
entitled to demand compensation for the additional expenses incurred as a result. 
 

3.8 If services cannot be carried out without endangering the life and health of our em-
ployees due to non-compliance with occupational safety regulations, either adequate 
corrective measures must be taken or the work shall be suspended until occupational 
health and safety is guaranteed. In this case, the time delays shall extend any dead-
lines accordingly.  
 
 

4. Transport and Insurance in case of Repair/Maintenance in our Factory 
 

4.1 Unless otherwise agreed in writing, the delivery and removal of the repair/maintenance 
item carried out at the customer's request - including any packaging and loading, if 
applicable - shall be carried out at the customer's expense; otherwise, the re-
pair/maintenance item will be delivered to us by the customer at its expense and col-
lected by the customer after the repair/maintenance work has been carried out. 
 

4.2 The customer shall bear the transport risk. 
 

4.3 At the request of the customer, transport to and from (if applicable) our premises will 
be insured at the customer's expense against the insurable transport risks, e.g. theft, 
breakage, fire. 
 

4.4 There is no insurance cover during the period of repair/maintenance work in our fac-
tory. 
 
The customer must ensure that existing insurance cover for the repair/maintenance 
item is maintained and continues, e.g. with regard to insurance against fire, water 
damage, storm and machinery breakdown. Insurance cover of these risks can only be 
obtained at the express request and expense of the customer.  
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At our discretion, the repair/maintenance item may also be stored in another manner 
or elsewhere. The costs and risk of storage shall be borne by the customer. 
 
 

5. Acceptance 
  
5.1 Our services shall be deemed accepted 14 working days after we have notified read-

iness for acceptance, unless the customer notifies us in writing of significant defects 
within this period. 
 

5.2 At the time of acceptance, a report which shall be signed by us and the customer must 
be drawn up confirming conformity with the agreed service description ("acceptance 
report"). If it is not possible for the customer or its vicarious agents to be present at the 
agreed place of acceptance on the acceptance date, the declaration of acceptance 
must be submitted by the Authorized Representative. 
 
Acceptance cannot be refused in the event of an insignificant defect. If the delivery 
item contains defects that do not entitle the customer to refuse acceptance, ac-
ceptance must be given subject to the condition that the defects will be remedied. 
 
Refusal of acceptance or reservations against acceptance must be made without de-
lay in writing, indicating and describing the claimed defect. 
 

5.3 Upon acceptance, our liability for apparent defects shall expire, unless the customer 
has reserved the right to assert a specific defect. 

  
5.4 Our repair and/or /maintenance services shall be deemed accepted ("Deemed Ac-

ceptance") if 
 

 - the repair and/or maintenance services have been completed, 
 - we have informed either the customer or the Authorized Representative hereof 

making reference to the Deemed Acceptance according to this clause and have 
requested them to perform acceptance, 

 - 14 working days have passed since the last repair and/or maintenance work was 
performed or use of the repaired and/or maintained system has commenced not 
merely for test purposes (e.g. if a repaired and/or maintained system has been put 
into business operation) and if, in such case, six working days have passed since 
the last repair and/or maintenance work was performed, and 

 - if the customer or the Authorized Representative has failed to perform acceptance 
within this time period. 
 

5.5 If the customer puts the delivery item and/or the item to which our service relates into 
use, this shall be deemed as acceptance. 
 
 

6. Claims for Defects 
 

6.1 The customer may only assert claims for defects on the proviso that the customer has 
duly met its inspection and notification obligations in accordance with Section 377 of 
the German Commercial Code [HGB]. In the case of building materials and other de-
livery items intended for incorporation or other further processing, an inspection must 
in any case be made immediately before processing. 
 
In the case of drop shipping, notification of defects must always be made along the 
lines of the purchase contract relationships. Drop shipping consists of a sequence of 
two or more sales by dispatch, e.g. we sell the goods to the customer that, in turn, 



- 29 - 

 

resells these goods to a third party and instructs us to deliver directly to such third 
party; four or more persons can be involved in drop shipping. 
 

6.2 At our discretion, we will deliver an item free from defect or will remedy defects – this 
is, however, on the proviso that it can be proven that the delivery item or the service 
was already defective at the time the risk passed in accordance with item 6.3 (Part A). 
 

6.3 If the item delivered or service provided is defective, we may first of all choose to effect 
supplementary performance by either remedying the defect (repair) or by delivering 
an item free from defect (replacement delivery). Our right to refuse supplementary 
performance if the respective conditions under statutory law are met shall be unaf-
fected hereby. 
 
Unless we have expressly confirmed the existence of a defect in writing, any repair or 
replacement delivery or any new production will on principle at most be effected by us 
as a gesture of goodwill and ex gratia, i.e. without admitting legal responsibility. 
 

6.4 After consultation with us, the customer must grant us the necessary time and oppor-
tunity for any supplementary performance owed by us and must, in particular, provide 
us with the rejected delivery item or service for inspection and verification or otherwise 
provide us access to the rejected delivery item. 
 
In the event of replacement delivery, the customer must return the defective delivery 
item or the service to us in accordance with the statutory provisions. We shall be enti-
tled to a claim of transfer of ownership of the replaced parts.  
 
If the supplementary performance fails, the customer may remedy the defect itself in 
accordance with Section 637 of the German Civil Code (“Self-help”) or reduce the 
payment appropriately.  
 
However, the right of the customer to remedy the defect itself shall not apply if we 
were entitled to by law to refuse a corresponding supplementary performance. 
 

6.5 The expenditure required for inspection and supplementary performance, including 
but not limited to transport, travel, labor and material costs as well as dismantling and 
installation costs, if applicable, shall be borne or refunded by us in accordance with 
the statutory provisions if a defect actually exists. If such costs increase because the 
delivery item or the service was taken to a place other than the place of delivery, such 
costs shall be borne by the customer. Otherwise, we can demand compensation from 
the customer for the costs incurred as a result of the unjustified request for rectification 
of defects (in particular inspection and transport costs), unless the lack of defective-
ness was not discernible for the customer. 
 

6.6 Within the framework of the statutory provisions, the customer has the right to with-
draw from the contract if – taking into account the statutory exceptions – a reasonable 
grace period granted to us by the customer for repair or replacement delivery has 
expired without result. In the event of an insignificant defect, the customer shall only 
be entitled to a reduction in price. In all other respects, the right to a reduction of the 
price shall be excluded. 
 

6.7 Without prejudice to Section 275 [2] and [3] of the German Civil Code, we shall be 
entitled to refuse supplementary performance if it entails disproportionately high effort 
or is only possible at disproportionate cost. When the reasonableness is assessed, 
the value of the delivery or service in a defect-free condition, the significance of the 
defect and the question of whether we can avail ourselves of the other type of supple-
mentary performance without significant disadvantages for the customer must be 
taken into account. 
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6.8 Claims for defects by the customer shall be invalid if the customer or a third party has 
handled our delivery item or interfered with our service improperly or has used the 
delivery item or service even though the customer or the third party was aware of the 
defect. In such cases, liability on our part shall only be considered if the customer 
proves that the defects were not caused, neither in whole nor in part, by the aforemen-
tioned handling. 
 

6.9 Claims for defects due to causes that cannot be attributed to a fault on our part shall 
be invalid, for example: 
 
We do not provide any warranty for defects that are due to measures or designs that 
the customer has expressly requested or that occur in materials or products that the 
customer has provided or made available to us or use of which the customer has 
expressly requested contrary to our instructions. 
 
In addition, the customer may not, in particular, assert any claims for defects in the fol-
lowing cases - unless we are answerable for them or such measures have been car-

ried out with our express written consent: in the event of natural wear and tear, exces-

sive stress, unsuitable and improper use - in particular in breach of the information in 
the operating instructions or manual - faulty assembly or commissioning by our cus-
tomer or any third party, subsequent wear and tear, incorrect or negligent treatment, 
improper maintenance, unsuitable operating materials / replacement materials, defec-
tive construction work, unsuitable sub-soil, unsuitable installation site, in particular in-
stallation surface, lack of stability or unsuitable securing of the power supply, chemical 
or electrical influences, harmful environmental conditions unknown to us. 
 
Furthermore, claims for defects shall not arise if the software provided is combined by 
the customer with third-party software and such third-party software is not compatible 
with the software, nor if defects are based on non-contractual or improper use of the 
software by the customer. Neither shall claims for defects arise if the customer does 
not use the required system configuration, in particular infrastructure, hardware, oper-
ating system and database. 
 

6.10 Claims for defects by the customer shall be excluded if the systems, conveyor belts 
and other machines of the customer or a third party are not in technically sound and 
operational condition or are not compatible with the items delivered, if the customer's 
technical systems, such as supply lines, wiring and the like, are not in a technically 
sound and operational condition or are not compatible with the items delivered, insofar 
as the circumstance is the cause of the defect. 
 

6.11 The delivery items may only be used by qualified and appropriately trained personnel. 
 

6.12 Warranty obligations shall not apply  
 

 - if the delivery items or services have been improperly handled, stored, assembled, 
used, exposed to unsuitable chemical, electrochemical or electrical influences that 
have not been contractually specified or have been exposed to undue stress, or 

 - if the delivery items or services are combined with defective construction projects 
or unsuitable building ground, or 

 - if the delivery items or services have been altered in a manner not approved by 
us, or 

 - in the event of changes, additions or modifications to the delivery items or services 
not agreed with us or if third-party accessories or spare parts are used - unless 
the customer provides proof that there is no causal link between the asserted de-
fect and such measure, or 

 - if the customer has not complied with the rules and regulations concerning the 
treatment, maintenance and care of the delivery items (e.g. operating instruc-
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tions) or services, unless it can be ruled out that one of these instances has 
caused the occurrence of the defect. 
 

6.13 We do not assume any guarantees or warranties. Furthermore, we shall not be liable 
for such qualities of the delivery items or services that are based on drawings, samples 
or other information and specifications of the customer – in particular on a design pre-
scribed by the customer or the use of a material stipulated by the customer. This shall 
apply in the aforesaid cases in particular if the delivery items prove to be unsuitable 
for the customer. 
 

6.14 The customer shall only be entitled to withdraw from the contract if our services are 
demonstrably of no interest to the customer despite the price reduction. 
 

6.15 The customer shall bear the burden of proof that it has not taken measures to remedy 
the defect itself. 
 

6.16 Notwithstanding the aforesaid provisions, the customer undertakes to document both 
the defect and any resulting damage in accordance with generally accepted technical 
standards. 
 

6.17 In case of defects, any claims of the customer for damages and/or compensation for 
expenses incurred to no avail shall only apply as stipulated under clause 9 (Part A) 
and shall be excluded in all other respects. 
 
 

6. Compensation by the Customer 
 

 If, through no fault of our own, the devices or tools provided by us are damaged at the 
repair/maintenance site or if they are lost through no fault of our own, the customer 
shall be under the obligation to compensate such damage. Damage caused by normal 
wear and tear shall not be taken into account. 
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Part F – Services under Contracts for Work and Services 
 
 
1 Scope and Scope of Services 

 
1.1 These Special Provisions of the General Terms and Conditions - Part F (Contracts for 

Work and Services) effective as of the time of conclusion of the contract for work and 
services shall always apply in combination with the General Provisions of the GTC 
(Part A) as an integral part thereof. 
 

1.2 Services under a contract for work and services shall only be deemed accepted by us 
if we have designated a service in writing as a "service under a contract for work and 
services" or a "contract for work and services". 
 

1.3 The content in detail and the work included in the scope of services result from the 
respective work/service specification. In addition to these provisions, Sections 631 et 
seq. of the German Civil Code shall apply. 
 
 

2. Payment 
 

2.1 Unless otherwise agreed, the customer shall effect payments as follows: 
 
▪ 60% down payment after receipt of the order confirmation, 
▪ 40% after service or notification of readiness for delivery/acceptance of the  
          principal parts, 
 
the remaining amount after the passing of risk. 
 

2.2 We shall be entitled to make the commencement of our work/services dependent on 
receipt of the agreed down payment. 
 
 

3. Duties to Cooperate 
 

The provisions of clause 3 (Part D) shall apply mutatis mutandis. 
 
 
4. Changes 

 
4.1 The customer may request changes to the content and scope of the work/services. 

This shall also apply to work/services already provided and delivered. 
 

4.2 If the changes are not just insignificant, we will calculate the time delays and the ad-
ditional expense incurred as a result of the requested changes and will agree with the 
customer on the corresponding adjustment to the contract. If we do not reach an 
agreement, we shall be entitled to reject the request for change. 
 

4.3 Before implementation of such changes begins, all and any changes to the work/ser-
vice must be defined in a written supplementary agreement, stipulating also the addi-
tional fee and any changes to the time schedule. 
 
 

5. Changes 
 

The provisions of clause 5 (Part E) shall apply mutatis mutandis. 
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6. Defects 
 

The provisions of clause 6 (Part E) shall apply mutatis mutandis. 
 
 
7. Notice of Termination 

 
If the customer avails itself of its right of termination in accordance with Section 648, sentence 
1, of the German Civil Code, we shall be entitled to demand a flat-rate compensation amounting 
to 15% of the agreed fee if we have not yet started performance of the work/service. If we have 
already started performance, 80% of the agreed fee must be paid. The customer shall have 
the right to prove that we have suffered no damage at all or that the damage was significantly 
below the above flat rate. 

 
 


